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Hello, everyone.  This is Anthony Anzelmo, a Partner in Husch Blackwell’s Instruction and Design 
Group.  We’re excited to give today’s presentation on [inaudible] risk concerns and how to identify 
potential gaps or problems with your insurance indemnification and surety portfolios. 
 
Before we do that, I want to cover just a few housekeeping items.  At the bottom of your audience 
console are multiple application icons for your use during the program today.  I’d like to take a 
minute to highlight a few of the key icons for you.  If you have any questions during the webcast, 
please submit your questions via the question box.  We will try to answer all of the questions during 
the webcast today, but if a better or fuller answer is needed or we run out of time, it will be 
answered later via email.  We truly appreciate audience participation and encourage you to submit 
questions.  Josh and I will do our best to get to those. 
 
There’s also an icon to assist with your viewing preferences.  Accordingly, please note that you can 
expand your slide area by clicking on the maximize icon on the top right of the slide area or by 
dragging the bottom right corner of the slide area.  If you have any technical difficulty, please click 
on the help icon. It has a question mark and provides information regarding common technical 
issues. 
 
A copy of today’s slide deck is available in the resource list icon – it looks like a folder at the bottom 
of your screen. 
 
This program has been approved for Colorado, Illinois, Iowa, Missouri, Nebraska, Tennessee, and 
Wisconsin continuing legal education credits.  To report your hours in Illinois, Nebraska or 
Tennessee, click on the CLE widget at the bottom of your screen and complete the questions.  You 
will need your Bar numbers to submit. 
 
A recording of the webcast will be available tomorrow for watching and sharing. Once available, a 
link to the recording will be emailed to you, along with a certificate of attendance. 

The speakers today are myself, Anthony Anzelmo, and my Partner, Josh Levy.  Josh is a member 
of our Real Estate Development and Construction Team and has represented clients for more than 
25 years in construction disputes and claims.  He focuses his practice on the complete array of 
construction services and litigation, as well as employment law.  My focus is what we are about 
discuss – indemnification and insurance issues.  So with the limited amount of time today and a lot 
of slides to get through, I thought we’d just jump right into it.  Our presentation today is a very high-
level discussion of these subjects.  Josh and I are both going to talk for about 25-30 minutes and 
hopefully save some time to address questions at the end.  Perhaps we can take some of those up 
with you right in the middle during the presentation if either of us can figure out how to work the 
technology. 
I’m going to talk about indemnification and insurance.  Josh is going to talk about surety bonds, and 
away we go. 
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So, indemnification and insurance are two subjects which are common to every construction 
contract as I expect just about everyone listening today knows.  What I want to do is talk a little bit 
about each and how they work both separately and in conjunction with one another. The first thing I 
want to make clear is that they are different subjects.  They are different topics.  While they are 
often intertwined in your contracts, they are two different obligations.  Indemnification deals with a 
contractual obligation independent of insurance.  It’s when two contractual partners – basically, it’s 
when two contractual partners agree that one of them is going to indemnify the other for issues 
arising out of the agreement.  Insurance requirements are different.  They discuss assignment of 
risk to a third-party insurer. 
 
Indemnification is what I’d like to talk about first.  Indemnification binds contractors independent of 
insurance.  The obligation can be satisfied by an insurer, but doesn’t have to be and we’ll talk about 
that in a moment.  The thing about indemnification clauses that I always sort of chuckle to myself is 
that they really are kind of why lawyers have a job.  I’ve never seen two that look the same.  There’s 
really no such thing as a boilerplate.  I looked for one to show you and I’ll show you in a moment, 
but I tried Googling boilerplate indemnification agreement and see what happens.  So the first thing 
I want to stress is, anytime anyone is interpreting one of these or drafting one of these, you really 
have to pay close attention to every word to see what it means and why in the context of that 
agreement.  Today we’re just going to talk about some basics, but every word in an indemnification 
agreement can matter and often does matter, and so you really need to employ a close read every 
time you’re dealing with an indemnification clause. 

Here’s the basic rule:  We’re sitting here in Milwaukee, Wisconsin today. The rule in our state is 
consistent with almost every jurisdiction, which is that one contractual party – in our context of 
construction, it’s usually a contractor or a subcontractor – agrees to indemnify – can agree to 
indemnify the indemnitee, which is usually a general contractor or an owner, for harm that occurs 
during the course of construction arising out of the agreement between those contractual partners.  
I like to give a really basic example of what that means, just to orient everyone to the most basic 
concept.  The example I like to use is a situation where I own a commercial building and I’d like you 
to come over and put a roof on my commercial building.  If I get sued because of something that 
you do while you’re putting the roof on my commercial building, I’m going to want to be indemnified 
by you.  And I’m going to put that in the agreement in a section called an indemnification 
agreement.  For instance, if you crawl up a ladder and you’re hammering some nails into a roof, and 
you drop the hammer and you drop the hammer, and it falls on somebody’s toe and it breaks their 
toe, they’re probably going to sue me – the property owner – because I invited them onto the 
property or allowed them onto the property.  However, they were injured by you or your conduct, 
and so I would like you to indemnify me if I am sued and you’re not.  Or even if you are sued, as 
well. 

I don’t think that’s especially hard to understand or would strike too many people as unfair.  The 
question is – how do you go about memorializing that in your contract?  Here is where we get to an 
example of a boilerplate agreement. I’m having some technical problems here – I apologize.  So 
this is the most basic boilerplate agreement I could find.  It just states that a contractor shall defend, 
indemnify and hold the owner, it’s officers, officials, employees – blah, blah, blah – harmless from 
any and all claims, injuries, damages, losses or suits, including attorneys’ fees, arising out of or in 
connection with the performance of this agreement.  So again, what does that mean?  It means, if 
I’m the owner of the property and you drop the hammer, and the person whose toe you broke sues 
me, you have to pay for my lawyer to defend me against those claims, and you have to pay for a 
settlement or a trial verdict if one of those comes.  So that is probably, I don’t think, and hope, not 
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especially hard to understand.  When these get really complicated and hard to understand, is that 
most of these have some sort of language which follows what is just showed you, which is intended 
to shift risk from, in some way, by and between the contractual partners.  The indemnitor wants to 
do as little indemnifying of the owner as possible.  The owner wants as much indemnification as he 
can get, and there’s the friction. 

Here’s the general rule in most jurisdictions regarding whether or not you can do that.  The answer 
is that you usually can do that if it’s clear, if the contract plainly provides for it.  [inaudible] courts 
interpreting those agreements are not going to accept general language, which says any and all 
losses.  It’s not going to be enough.  You’re going to have to put something specific in there that 
says something like “the parties specifically intend,” or, “the contractor to indemnify the owner even 
if the negligence is the owner’s.”  If it says that, most jurisdictions will enforce that indemnification 
clause.  If it doesn’t say that, even if that’s what the parties intended to agree to, it probably will not 
be enforced.  I put in the slide show a couple of examples of versions of unenforceable 
indemnification agreements on this issue where the owner or an upstream contractor wanted to be 
indemnified for its own negligence by a downstream subcontractor or contractor, and the court said, 
“Nope, you didn’t draft this clause correctly.  I’m not going to enforce it.”  Even though it says things 
like “any loss” or “all losses” or “any act.”  That wasn’t sufficient. 

A couple more examples that I provided and then I provided one for everyone to see as a version of 
something that was deemed enforceable here in Wisconsin because it specifically states that the 
indemnity is covered in this instance – that the indemnification can go as far as its own negligence.  
Whether or not you want to enter into an agreement if you’re a downstream contractor to indemnify 
an owner or contractor for its negligence is a business question for you.  But if you do or don’t, it’s 
important that you understand and look at your contract to see whether or not your intentions are 
being correctly codified.  An example I like to give of why that’s the case is the Mikula case from 
here in Wisconsin, which is an interesting case that I don’t have time to get into the facts in any 
extended way, but in Mikula, a subcontractor was working on the Miller-Coors Brewery and had 
agreed to a relatively standard indemnification agreement with Miller-Coors – with the general 
contractor and Miller-Coors, and different contractor’s employee was injured using a freight elevator 
that the subcontractor had had absolutely nothing to do with.  Everyone agreed that the owner had 
failed to keep it in repair and the owner was the only subject of the lawsuit.  However, the owner, 
believing the indemnification clause should cover this particular incident, tendered to the insurance 
company and the – tendered to the subcontractor and the subcontractor’s insurance company.  The 
subcontractor objected and refused the tender and said our indemnification agreement doesn’t 
cover this circumstance.  We had nothing to do with the freight elevator.  You should assume your 
own risk obligations in this instance.  And the judge interpreted the indemnification clause and said, 
well, it doesn’t say that specifically.  However, it does say ‘any and all claims and losses,’ and you 
are supposed to get insurance for the owner, so that must mean that the parties have an 
unmistakable intention for the subcontractor to indemnify the owner in this situation, which is 
basically exactly the opposite of the general rule which I just discussed.  So the lesson, the 
practicable takeaway here, is don’t leave this question up to judges.  If you care about this issue, if 
you want to be clear on who’s indemnifying who and for what reason, pour over that indemnification 
clause and make sure it’s specific and clear. 

Let’s switch to the insurance coverage discussion.  First of all, a threshold question that I run into a 
lot is one that does not have a whole bunch of practical and meaningful impact, but I hear it a lot is 
– once you know that you’re an insured, does it make any difference if you’re an additional insured 
or just a named insured?  And the answer is that there are some reasons that it’s better to be a 
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named insured than an additional insured, but generally, it’s not a meaningful distinction – not one 
that we need to get into in the scope of this short discussion today on this subject.  What matters is 
that you want to make sure you are insured and if you have a contractual obligation to name an 
owner or a contractor as an insured, but in some way, shape or form, they are named as some kind 
of an insurer.  I think probably most people listening are going to be generally familiar with some of 
the basic contractual obligations that you encounter regarding insurance and your garden-variety 
construction contract.  You’re probably going to be required to carry a certain amount of insurance - 
$5 million, $2 million, $25 million – depending on the project.  This, of course, is something you can 
work with your agent on.  The really interesting focus – what I think of as the focus of my talk today 
is finding an additional insured – getting an additional insured confirmation.  Making sure that on 
your own general liability policy, the owner or some upstream contractor is also added as an 
insured so that they can make a direct claim on your policy as an insured.  Waivers of subrogation, 
which I’m not going to talk about at any length today other than to say that that’s an agreement 
between the parties that your insurers will not try to recover from you and each other.  And insurers 
don’t like that, of course, so you – I always caution clients that they should – before they enter into 
an agreement with waivers of subrogation, they might want to check with their insurer to make sure 
that they’re not running afoul of some sort of cooperation obligation in the policy.   

Primary non-contributory is something that almost all of these insurance clauses have in them, and 
that just has to do with whose insurer pays and when, and then there’s usually some form of first 
party property insurance required.  And I’ll talk about all of these very briefly.  First of all, just as a 
basic example of what is covered under an insurance policy in this context – under your commercial 
general liability policy – coverage is for accidents, something that is not intended and it damages 
some third party’s property.  Those are the two basics.  There’s [inaudible] exceptions, but in almost 
every instance, that will hold true.  I’ll return to the basic roofing example that we were talking about 
earlier.  If you’re a roofer and you leave a hole in the roof, there’s not going to be going to be 
general liability insurance coverage for you to fix that roof.  You’re going to have to go up there on 
your own time and your own dime, because that wasn’t an accident.  If while there’s a hole in the 
roof it rains and it ruins property underneath it, then that probably is going to be covered.  It’s an 
accident that there was damage to that third party’s property.  Basically every exclusion in the policy 
– that we’ll talk about in a minute – in some way, shape or form is meaning to take the risk off of the 
insurance company if those two bullet points aren’t satisfied. 

Let’s talk about having an additional insured covered – making sure that an additional insured is 
named and covered, because I have a pile of these issues on my desk, I can tell you that much.  
When there’s this obligation to have some sort of upstream contractor or an owner named as an 
additional insured, and you go to your agent and you send them this contract and you say, I need to 
make sure that this kind of insurance is obtained, your job isn’t over yet.  There’s more to do.  You 
will inevitably receive some sort of a certificate generated – probably an Acord certificate, if you’re 
familiar with those Acord certificates – that says that the owner has been named as that the owner 
has been named as an additional insured.  Certainly you want to make sure that you get one of 
those.  But still your job isn’t done.  You still need to go in to your agent or to the insurer and ask for 
a copy of the policy, insofar as they show you what provision in the policy – whether it’s an 
amendment or an endorsement, or even some sort of definition who’s an insured – that tells you 
that this is an insured under this particular arrangement.  Yes, this coverage applies to the third-
party contractor who you have named as an additional insured per contract.  I cannot tell you how 
many times I’ve run into a situation where someone is holding an Acord certificate that says the 
party has been named as an additional insured and the insurance company is – in one hand I’m 
holding that certificate and in the other hand, I’m holding one from the insurance company – a letter 
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that says either I’ve never heard of this insured, there’s never been a request for this, and/or there’s 
a specific exclusion that applies here and so there’s not insurance for the owner for this upstream 
contractor.  In that instance, you’re going to be on the hook for breaching that obligation to obtain 
additional insurance. 

The primary non-contributory issue – I just – I threw in an example so somebody can see, but 
again, that really just involves the two insurers fighting over who pays first and who pays second.  
That matters to your loss rating and it matters to your premiums, perhaps, but I think of that more as 
an agency issue, just insuring that your agent obtains primary non-contributory insurance. 

Here’s some of the common exclusions that you’ll see.  Again, these all revolve around the idea 
that your work and your product needs to be good.  Fixing it isn’t going to be covered.  Your own 
employees – they’re covered by worker’s comp, so that’s not covered.  Insured contracts are 
occasionally excluded.  And that’s a big deal in our context, because if there’s an insured contract 
exclusion in your general liability policy and you add an owner or an upstream contractor, then the 
insurance company might say, but we didn’t agree that we would insure them.  We needed 
something more – we needed you to pay an additional premium or something like that.  But again, 
this can all get sorted out very easily.  You just need to make sure that you and your agent are 
working with your insurer to satisfy the obligation in your contract to obtain the kind of insurance 
that your contract says you have to.  The key is being aware of that obligation and making sure that 
it matches. 

The property insurance I’m not going to talk much about.  I just wanted to mention that this is an 
obligation in nearly every one of these contracts that I’ve ever seen that somebody is taking care of 
the risk of fire or theft or weather, something that is a no-fault situation but requires insurance 
nonetheless.  If you have a CCIP or an OCIP, probably it outlines whether the contractor or the 
owner will be carrying that. 

I’m only going to spend a minute or two on the anecdotes that I had today because I want to make 
sure that there’s time for Josh’s presentation and there’s time for questions at the end.  But – and 
each of these are cases that I have some limitations on discussing because there are some open 
items, but in the O’Donnell Park matter, there was a tragic accident that involved the death of a boy 
and some significant injuries when a prefabricated panel fell in the O’Donnell Park garage and 
ultimately the subcontractor was – the cement panel subcontractor was joined in an action in a 
personal injury action, as well as the general, and the litigation was several years’ worth.  And I 
want to move through this quickly, but I want everyone to appreciate the insurance issue that arose, 
because the defense of the insurance retained – the merits defense provided by the insurance 
retained attorneys for the subcontractor, who by any account, including the court’s, did a viable job 
in defending, shows a strategy course with the Statute of Repose defense that ended up, certainly 
in his opinion, I’m sure, unintentionally creating an intention acts exclusion.  That’s a problem for the 
insured, because the plaintiffs ultimately needed to try to prove that there was an intentional act in 
over to circumvent the statute of limitations.  The thing that I want everyone to understand here is 
very basic.  The ultimate verdict against the subcontractor was well in excess of the limits and the 
jury concluded that there was a concealment and misrepresentation in the work when they filed as-
built drawings that did not reflect what they had actually done in the field.  And it caused hundreds 
of thousands of dollars of litigation and exposure to the subcontractor, simply because when the 
subcontractor got its reservations of rights letter from the insurer outlining the potential exclusions 
and potential coverage defenses, the insurance company didn’t [inaudible] a declaration as to the 
parties’ rights and responsibilities moving forward early in the process.  And that could have been 
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avoided, had the insured understood at the time that there are potentially problems with what is 
covered and what is not that were flagged in this reservations of rights letter, but didn’t understand 
how to bring that to a head early enough to avoid all of this catastrophe, both literally and 
financially, for everyone involved.  That is a subject that I could on and on and on about, but we 
don’t have time for just now. 

I want to skip to another brief anecdote that is perfectly in line with what we talked about so far 
involving a client of mine that had an issue with a deceased employee and a tragic accident up at 
the PCA mill in Tomahawk a few years back.  This is, again, open litigation, so I won’t say anything 
as an advocate or controversial, but what I want to make sure everyone understands is that 
because of this particular contractor’s work on this particular owner’s property, there was an injury 
and an indemnification clause was in dispute.  I have included that in the slide, and you will see 
some relevant language that is not clear and ultimately is in dispute as to what it means and why 
and leaves both parties as they proceed in this litigation with high exposure and very sad and tragic 
injuries unclear as to which party is holding the bag, in the event that there’s a settlement or verdict 
against the property owner that could have been flushed out by an evaluation of the indemnification 
clause as the two parties entered into the contract.  Similarly, there’s a coverage denial in that 
matter by the insurer, who is saying that there’s an exclusion which applies that prohibits coverage 
to the owner of the property.  And so the owner is not only saying that – the owner is bringing not 
only the indemnification clause into dispute, but the owner is saying also to the contractor that it 
breached its obligation to get the right insurance.  And there’s an issue about whether or not an 
exclusion applied in relevant years, which again could have been flushed out simply in the process 
of the contractor and its agent reviewing the paperwork provided by the insurer, and potentially 
determining that there might be an exclusion that applied.  Now the insurer has unclean hands and 
potentially did all kinds of other things wrong with notice, and that’s an open question.  But the point 
is just – I want people to be aware – I want contractors and owners alike to be aware that there are 
these obligations in the additional insured requirement sections of your contract that have serious 
ramifications for ultimate accidents if you don’t do your homework upfront and make sure that 
everyone is on the same page with who needs to procure what insurance, how much, when they 
need to do it, and that the indemnification clause has an interplay with those obligations. 

I think that’s all I’m going to say for now.  Maybe I’ll have a chance to address some questions, but 
I’m going to turn it over to my partner, Josh, to talk about bonds. 

 

Speaker:  Josh Levy 

Thank you, Anthony, and my own welcome to all of you sitting out there.  You’re probably at your 
desk having lunch.  Maybe you’ve just finished your PB&J and you’re having a piece of that leftover 
Halloween candy, so for the next 30 minutes, I think I’ll add to that luncheon with some bond talk.

First of all, these concepts that we’re talking about, the indemnification obligations and some of the 
issues relating to bonding, we’ve found in our practice are very under-appreciated by a large 
number of clients and parties out there.  Many clients and parties have not had an indemnification 
clause or a bond triggered, so there’s a little bit of complacency that sometimes sets in.  And people 
figure, why have I been worrying about this for the last 10 years when it’s never really been 
triggered.  And we’re here, obviously, to explain the need to take these issues seriously so that 
you’ve got the right risk transfer mechanism in place for whatever kind of runaway condition crops 
up.  And, you know, it is insurance, which is cliché, because when you need it, it really better be 
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there.  Most of your life you hope you never have to use it, and the same with the bond. 

So getting into bonding on constructions projects, a little bit of my background, as Anthony said, I’m 
in our Construction and Design Group, I’m one of the co-leaders.  We have a great team across our 
17 offices, or 18, I’m not sure how many we have today.  I am a member of the Surety Association 
of Wisconsin and it’s a nice organization.  I’ve learned a lot about surety through the membership 
and networking in that organization.  I have experience, personally, with hundreds, possibly 
thousands of surety-type claims, several performance bond claims, and then just a large number of 
payment bond claims, and I’ll pepper my talk with some of those experiences.  I had worked, prior 
to getting into private practice for my second phase of private practice, for a general contractor, and 
they had a very large surety program.  They had been approved for about $200 million of bonding, 
and through that experience, I saw a lot of incidents of bonds gone good and bonds gone bad.  
Lately, I’ve had the opportunity to work with some owners on some projects that I’ll call jump 
projects, over about $75 million, and I bring this up because owners and contractors often consider 
not budgeting for payment and performance bonds.  And these are discussions I have all the time in 
these situations, and they take a look at what that cost would be for a payment and performance 
bond, and they are Blue Sky-ing their life and their project and believing why spend that money?  
And the goal here for this risk transfer program is for everyone on the line to understand how these 
things work, so in my own part of the program, if you’re making a decision on whether to bond or 
not, it’s a fully-informed decision. 

So one of the first questions we always get is what is a bond?  And I’ve done this program before 
under the title ‘Bond is Not a Four-Letter Word,’ because I think a lot of people do neglect to 
appreciate the performance of these.  But a bond itself, like we’re talking about, it’s not insurance.  
That is one of the most misunderstood aspects of this in my own practice when I relate with 
contractors and owners.  One of the reasons it’s misunderstood is because the bonds are issued by 
companies with the same names as insurance companies.  So we see Traveler’s Surety, Liberty 
Surety – a whole variety of surety companies out there – CNA Surety – and they’re also issuing 
insurance, so people think about this the wrong way.  In fact, Anthony and I just wrapped up a 
matter, and we’ve been handling the case for a while, and during the case, a client said something 
to the effect of, well, if we lose, the surety’s just going to pay for it.  And that revealed a gross 
misunderstanding of what bonding is as compared to insurance, which we’ll get into. 

A bond itself, a surety bond, it’s a guarantee in which the surety company itself is guaranteeing that 
the contractor will perform the obligations stated in the bond.  So we’ll talk about the performance 
and payment bond as the sort of primary items, and the obligation is to perform a project, and the 
other obligation is to pay for all the labor and materials that you are using for the project.  The 
surety comes in really as a safety net for whatever activity is being bonded.  Typical construction 
bonds that we see all the time are bid bonds, performance bonds, release of lien bonds and 
payment bonds.  And so we won’t spend a great deal on bid bonds, but there’s sorta two primary 
roads to take.  If it’s a private project, then we have a difference set of circumstances with bonding 
where it’s really a business judgment on what type of bonds you’re going to get.  As we’ll show 
some slides later on, if it’s a public project, there are rules on when you have to bond [inaudible], 
and bid bonds are usually used only in the public project scenario.  And that’s where the party 
bidding on a project is posting a bond, they’re going to a sealed bid type of scenario, and if the bids 
are open and they’re determined to be the lowest responsible bidder, and for some reason, when 
they are given the award of the work, they say ‘we can’t do it’ for whatever reason, well then the 
owner can call upon the bid bond and recovery whatever the bid bond damages are.  There’ll be a 
limit to that bid bond in a certain dollar amount, and that’s how those work.  And really, we’re going 
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to talk more about the other types of bonds during this part of the program. 

But before getting into the specifics of bonds, I do think for our contractors out there it’s important to 
really understand some of the issues with the surety principal relationship.  So the principal would 
be, in this example, a general contractor.  And my story starts when I became a general counsel for 
a large general contractor.  In fact, on my very first day in that position, which was back on May 1, 
2002, I got to sit in on what was at that time a twice-a-year meeting between the surety and the 
principal.  And it was a meeting with the executive committee of the principal, and the surety came 
in and during those couple time a year meetings, an underwriter and an agent would be there, 
along with another surety representative, and they’re really trying to understand the principal’s 
business.  And they’re also explaining to the principal and forecasting where the surety industry is 
going in the next couple of months.  And I’ll never forget to this day that the surety at that time had 
explained to us that the surety market was suffering.  The sureties themselves are taking on a lot of 
risk, like I said.  They’re the safety net for all these projects.  And they sell that risk upstream from 
themselves.  And they sell it to reinsurance companies. And in May of 2002, the surety explains to 
us that the reinsurance market had been greatly crimped and they said it was due to three events:  
the 9/11 tragedy, that of course generated a lot of reinsurance payments, a K-Mart bankruptcy, and 
floods in Germany.  So it was a lesson to me that, you know, never take for granted your surety 
program and always nurture your surety relationship. 

So when you have a surety relationship, the surety is guaranteeing performance, but unlike 
insurance, the surety doesn’t cover the loss at the end of the day.  Not all of it.  You’re going to 
have the principal company and, in a lot of cases, individuals, provide what I’ll call a personal 
guaranty.  Technically, it’s a general indemnity agreement.  Once they underwrite the program for 
the principal, it secures an indemnity agreement.  What they’re doing when they’re underwriting the 
principal and in other circumstances, the owners and the individuals they’re going to have sign the 
indemnity, they’re trying to figure out if a loss can be covered.  So in that process, once people sign 
that general indemnity agreement, they’re giving the surety access to all of their financial and 
operations information.  Typically, they’ll have period meetings to review financials, which was like 
that meeting on my first day at my job.  They look at work-in-progress and any significant risks of 
lawsuits.  And I remember from that first meeting I sat in on, there was a report that the CFO of the 
principal prepared to circulate for the surety, and there were bonded jobs and the surety is well 
aware of the jobs they’ve bonded, and they’ll talk about how those jobs are doing.  And they’ll look 
at their job costs reports for the projects, and they’ll want to report and the surety will ask them to 
report if there’s any large swings in what they’re projecting for the jobs.  The surety wants to be 
involved.   

Now prior to that meeting myself, I had read articles about surety.  And there is a theme in all those 
articles.  And the theme is to have absolute transparency with your surety.  And, you know, some of 
these lessons you have to learn through school of hard knocks.  And it brings up one of my favorite 
program clichés, or maxims, I’d like to say, that a smart person learns from their mistakes, but a 
wise person learns from the mistakes of others.  So Anthony and I, in any presentation, is trying to 
impart upon you mistakes of others.  Well, on the issue of transparency, I can think of an example 
where a certain principal really did not regularly stay out in front of information with their surety.  
And if there’s one thing I’ve learned, sureties do not like surprises.  When it came time for the surety 
with that principal to make some decisions on whether they would stand with their principal on 
certain crucial issues, the sort of absence of total transparency and the couple of surprises that they 
had revealed, led the surety to decide we have a choice here – to support defenses of the principal, 
to finance some completion work with the principal, or not.  And the absence of transparency hurt 
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that principal. 

In a very different case that we’re sort of working on a bit right now, we have a very transparent 
principal that’s been sharing a lot of information with their surety, and the surety has engaged in 
meetings with the principal and is much more open and receptive to providing support so that the 
principal can get through a sort of challenging situation.  If there’s one thing everyone on the 
webinar should realize is that, of course, construction has a ton of risks and sureties, they’re 
smarter than people think sometimes, certainly some of the clients I’ve spoken with in the past.  
They appreciate risk and they know how to deal with problem projects.  And so, again, if there’s sort 
of one commandment of surety and bonding that I would impart, it is to be transparent and be the 
one that gives your surety bad news or news about challenges.  Don’t have them call you up and 
say, hey, we heard about this challenge, okay?  The surety’s going to approve its principal for a 
program. They’re going to give a maximum project amount and a maximum aggregate amount.  
The company I worked for could go $20 million on any project, up to an aggregate of $200 million, 
and those bonds could be written by the local agent without further underwriting.  That was a robust 
program.  When it’s giving out those bonds, the surety’s principle is that it has a right not suffer a 
loss.  So the surety is the safety net.  And you know, I’ve had opposing parties over the years 
contact me with threats and say, when I was in-house, we’re going to claim under bond, you know, 
we’ll have the surety come in and perform, or if I’m now working for a client from the firm, other 
sides will threaten us, and so forth.  And, you know, it doesn’t work that way so easily.  The surety 
has a right not to suffer a loss.  As long as the principal is capable of doing what it was bonded to 
do, the surety, as far as the principal is concerned, and the party that’s making the claim – we’ll call 
that party the obligee – they have a right not to expect a loss. 

Now, if the principal cannot perform, if they refuse to perform, or they fail to perform, the surety has 
a right to be reimbursed towards loss.  This is like what Anthony discussed.  It’s indemnification.  If 
the surety pays for a claim, or if they pay to investigate a claim, or if they pay a lawyer to work on 
issues related to a claim, under that general acumen of indemnity that I mentioned, they can collect 
all of those costs from the principal and the indemnitors.  So in other words, if – we had a situation 
recently where we presented a claim against the subcontractor’s performance bond.  And we’ll get 
into it in a bit how we did that, but at the end of the day, that surety to investigate the claim hired an 
engineer to go to a project that was in progress and basically sit on the weekly subcontractor 
meetings with the general contractor so it could track the performance of its principal’s work, the 
subcontractor’s work, after they were defaulted.  That was expensive, and all the costs to that 
expert that principal – excuse me, that surety – later asserted, the subcontractor had to pay him 
back for.  So your agreement of indemnity means that the surety is going to try to collect its outlay if 
there’s claims on the bond, which includes everything.  Now in reality, it may negotiate, because 
there’re the issues of how much the principal can reimburse them, but they have that right to be 
fully reimbursed. They also have right of subrogation, which is slightly different.  If the surety pays 
the loss on behalf of the principal, the surety steps into the shoes of the principal.  So they pay a 
loss on behalf of the general contractor, now they have the general contractor’s rights and remedies 
against third parties. And the most common type of subrogation right in this area would be the right 
to receive unpaid contract proceeds.  So, if an owner on a $10 million project believes it can 
properly default the contractor when it’s half done, they can call up the surety, and we’ll talk about 
that in a minute, about how they try to do it properly, but if the surety says yup, you’re right, the 
general failed and we’re going to step in and perform this, but Mr. Owner, Mrs. Owner, you have to 
give us that $5 million remaining in the contract.  Because we’re not insurance.  We are stepping 
into the shoes of the contractor and you have to give us the balance of the contract proceeds so we 
can fund that work with that remaining balance.  That’s the overall concept of how it works. 
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Now, here’s a slide which, unfortunately, I don’t know understand how I missed it, but it’s payment 
bonds and it starts with performance bonds.  So ignore the ‘1.B. Performance Bonds,’ and we’re 
going to talk a little bit about payment bonds right now.  There’s a lot of different forms of payment 
bonds.  When we did some work for the company I worked at, we did a lot of Wal-Mart work, and 
Wal-Mart has tremendous bargaining power.  Certainly it did back then. And so Wal-Mart had its 
own bond forms it prepared, which provided maximum protection to Wal-Mart.  And they didn’t 
negotiate those provisions.  And similarly, we have helped clients prepare their own bond forms.  
We’ve done that recently for a general contractor client of ours that wanted to have particular 
language in the performance and payment bonds that subcontractors would furnish on their jobs 
because they had been through a couple claims, and they wanted to adjust some of the standard 
language so that the claims could go smoother if they had any in the future.  So you can adjust 
language, because the bond itself is a contract.  Of course, the surety might not issue a bond with 
your language, but it’s worth trying.  In any event, we’re going to go with the tried and true AIA 
Payment Bond A312.  And this document says it covers any claimant which would be a sub, a 
supplier, a laborer who has a direct prime contractor or a subcontractor of the prime contractor.  So 
this goes down two tiers.  This bond doesn’t cover a third tier.  As that language is saying, it covers 
anyone that has a contract with a prime or with a sub, so that’s two tiers of subs.  While the AIA 
Payment Bond A312 protects two tiers of subcontractors and suppliers, many payment bonds only 
protect the first-tier subcontractors and suppliers who have a direct contract with the principal.  On 
public jobs in Wisconsin, using our fine state as an example, all tiers of subcontractors and 
suppliers are protected. 

So those are the parties that can claim on a payment bond.  What can they claim for? On a private 
job, of course, the language of the payment bond defines what is covered.  All labor and material 
might not be covered, such as rented equipment, transportation, insurance premiums or the fees of 
the architect or land surveyor. The A312 covers architectural and engineering services required for 
performance of the work, as well as all other items for which a mechanics lien may be asserted. 
This is a lot like liening a job, and the reason for the payment bonds is two-fold.  They are to protect 
the owner against their project being liened and they’re also to provide protection to the parties that 
are providing material and labor in place of a lien.  And so the A312 pretty much lines up with the 
lien laws to say if it’s covered under a lien law, then it’s covered under our bond.  So, for example, 
in Wisconsin, you’d be covered for all these items now listed up on your screen – fuel, lumber, 
building materials, etc.  If you ever want to spend some interesting time reading statutes, and you 
go into our Chapter 779, you’ll find some real interesting liens.  There’s lumber liens – we’ve 
actually had a case on that – and there’s my favorite, there’s the chef’s lien, because way back in 
the days that they drafted lien laws, I guess a lot of these projects had an on-site cook, and that 
cook got a lien, which I always thought was awesome. 

Installment payments for capital equipment purchased for use on a project – that’s not covered –  
but amounts expended in renting equipment has been found to be covered.  So there’s nuances 
like that. There has to be notice of your claim, of course.  Under A312, only the second-tier 
subcontractors, suppliers and laborers have to give a specific notice to the surety and owner within 
90 days after they last work on the project.  It must be sent by registered or certified mail to be 
effective.  The first-tier subs and suppliers in that structure, they have just the full statute of 
limitations period to bring their claim.  States have their own rules regarding the requirement for 
what we call a “notice of furnishing” in certain cases.  So, in Missouri, where our Husch Blackwell 
headquarters is located, they don’t require a pre-notice of furnishing to preserve payment bond 
rights.  But in Wisconsin, second-tier subs have to provide a notice of furnishing within first 60 days 
that they’re on the project, or they can’t make a claim later on. 



© 2017 Husch Blackwell LLP. All Rights Reserved. Page 11 of 13 KCP-8311173-1 

Speaker:  Josh Levy 

Again, the reason for that is, when you’re making progress payments, you want to know whose lien 
waivers you need to collect, you want to know whose payment bond claim waivers you need to 
collect, and only through that notice of furnishing process is a general contractor going to 
understand who all they need to collect waivers from, so that’s the reason behind it. 

So here’s some payment bond language from that 312.  The obligation’s null and void if the 
principal is making payments, and it’s null and void if the contractor defends, indemnifies and holds 
harmless the owner from claims, demands, liens or suits and so forth.  This comes up from the 
owner’s perspective.  As Anthony talked about, that indemnification obligation, these contracts also 
usually require the general contractor to indemnify the owner from liens or claims for liens.  This 
bond is also similarly saying our principal, they’re going to hold you harmless, owner.  If they do 
that, we’re not going to have to pay out on the bond.  With respect to the claimants, the obligation is 
null and void, it’s a simple concept, if the principal is paying all of the claimants when their money is 
due.  So they don’t get two payments just because there’s a payment bond. 

If the Claimant has satisfied the conditions for notice under Paragraph 4 of the A312, the Surety has 
responsibilities.  They have to respond within 45 days, and they’re supposed to say, okay, claimant, 
you’re asking for $100,000 under your subcontract.  Well, our principal agrees that right now you’re 
right to be paid $50,000.  However, you’re in this dispute about a back charge, you’re in this dispute 
about whether your work is accepted, or maybe we have a [inaudible] and paid provision, and while 
you have maybe properly placed a $100,000 worth of work into the project, your contract says you 
don’t get paid all of that until the general contractor is paid by the owner.  So they are supposed to 
tell the subcontractor or the claimant, the supplier, here’s what’s undisputed and here’s what’s 
disputed.  And they should try to make arrangements to pay the undisputed amount.  The basic 
rules is that under that A312, any suit that is required to enforce your payment bond rights has to be 
brought  within one year from when you gave notice of the payment bond claim. 

Let’s look then at performance bonds.  So, the performance bond generally protects the owner for 
cases where the contractor defaults and there will be what they call the penal limit of the bond.  The 
bond is not going to be open-ended, just like the insurance limit, but a performance bond is typically 
always going to be in the amount of the general contract, so it covers you up to that amount.  The 
surety, under the terms of the bond, will complete the project or pay for the owner to complete the 
project if there’s a proper default declared.  And this is maybe one of the more crucial parts of this 
talk for anyone that believes they might have a claim against someone’s performance bond.  The 
steps of the bond must be followed, and you need to read that carefully.  The A312 iterations over 
the years have included the requirement for a pre-default conference.  It says that before you, the 
owner, can default the general contractor, you need to coordinate a conference with the surety 
present so we can all sit around a table and say before we go to the performance bond, are there 
steps we can take here to complete this project without that sort of adversarial bond claim process. 
 So you need that pre-default conference. 

Then you need to read the contract, whether you’re defaulting a sub or defaulting a general, and 
find out what does that say about termination?  Because all those agreements typically say you 
have to give notice of an intent to terminate and then if they don’t satisfy the conditions that you’re 
putting them on notice for, then within 7 days after that, you can terminate them.  We have seen 
again and again where many of these steps are overlooked.  And then, in fact, we had a case 
where a general contractor had terminated a subcontractor, had gone on and completed their work 
and it was a very big project – it was an underground well system for geo-thermal heating of a 
facility – and after incurring all the charges, sent the claims to the surety.  And the surety, of course, 
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cried foul.  And they said, you needed to have a pre-default conference before you could do this 
termination.  The matter was resolved in certain other ways, but we preach something here at the 
firm called breachless execution.  You need to execute these agreements without a breach.  You 
need to read them before you action, and seriously, giving us a phone call and spending 10 minutes 
on the phone can save you a lot of headache later on.  Thinking you can handle it yourself in all 
situations, is probably more risk than you want to take if you’re on a risk transfer webinar right now.

So keeping in mind that it’s not always an owner/contractor situation, remember that payment and 
performance bonds are a great tool for the prime contractor and the owner to protect against non-
payment or default by the subcontractors.  It’s good to sit down with the owner, and if you want to 
save some bonding costs, you can look at who the highest risk subs are and decide we’re going to 
require the bonds from certain subs, so that that’s a level of protection, and maybe reduce our 
overall costs, because we’re picking and choosing who to bond over.  The benefits of bonding subs, 
well, it’s like pre-qualifying the sub.  If they can get a bond, they’re showing you some financial 
security.  It also shows them that they’ve been capable and qualified by a surety and this is 
reducing the risk of liens being filed by all of their subs and maybe lower-tier suppliers. 

So as we’re getting sort of towards the end here, we’ll slip you a couple of slides here.  Release of 
lien bonds quickly.  This comes up often.  We have clients that have their project lien by a sub or by 
the general, and they have to remove the lien for one reason or another.  Sometimes if it’s the 
general, it’s because the owner is saying get rid of that lien, or if it’s the owner, they’re trying to do 
financing and transactions and they can’t have a lien.  You can get a release of lien bond, and this 
will allow you to get rid of the lien, even if you’re having a dispute with the lien claimant.  Wisconsin 
has a specific statute that says if you post 125% the value of the lien claim through a bond, then the 
lien is gone and satisfied.  Other states have different rules.  In Pennsylvania, it’s 200%, in Illinois, 
it’s 175% 

Finally, since we’re up on the hour, I’ll just explain the issues of public bonding.  In Wisconsin, we 
have rules that say any project that’s over $100,000 has to be bonded.  Missouri says $50,000.  
And under the federal Miller Act for federal projects, any project over $150,000 has to be bonded.  
And in those cases, of course, you’re not going to have a choice.   So the main takeaway is to, first 
of all, look for ways that you can do the risk transfer, and as Anthony said, document that the 
insurance is in place and that everyone to be named an additional insured actually is name. On the 
bonding side, make some smart business decision on what you want to bond, and then, if you’re 
going to call on the bond, then you want to make sure that you follow the exact processes under the 
bond and under the contract, so if you’re making a claim, no one can raise a surety defense later on 
and say you failed to do the exact steps to trigger the bond.  

I’ve been told by our moderator that it’s okay if I go a minute extra, so I just want to say one more 
thing about the bonding aspect of this.  It’s very important, if you’re going to claim on a performance 
bond, to have accurate and detailed records along the way, not only of what triggered the principal’s 
obligation, so what triggered their breach or their default, but how you’re accumulating costs.  So 
we have worked with clients and we have some success stories.  Since coming to this firm a few 
years ago, we’ve had two major cases where we had to default subcontractors that had contracts 
well over a $1 million and weren’t doing their work.  So we helped the general contractor through 
the default process and also created a daily report that we would want the replacement contractor 
to complete.  And we did that so when the surety is looking at the bill at the end of the day and 
deciding whether they’re going to pay, we have just impenetrable records of what was being 
pitched.  So in other words, when we had the replacement contractor go in under a performance 
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bond and perform some of the work that the defaulted contractor didn’t do, every day they wrote 
down where they worked at the job site, they wrote down whether they were completing work or 
repairing work, and they took a progress photo of that day and explained how much time they spent 
on it.  Now, that particular client didn’t complain.  I know clients of mine that would say, ugh, do we 
really need to do that?  And we would say, you don’t really need to do anything, but this is the right 
way to do it. 

So, when it comes to risk transfer, again, as I said at the beginning of my half hour, a lot of people 
get complacent and don’t think they need to be concerned with all of these items or be as diligent 
and vigilant in their recordkeeping and their negotiation of indemnification clauses, but we’re here to 
say that there are success stories where it works correctly, and there are bad stories where it 
doesn’t.  So I hope you’ve appreciated the hour and three minutes.  We’ll stick on live a little bit to 
see if any questions come in.  But other than that, finish up your lunch and be sure that after today, 
first of all, there’s going to be a survey that’s on the screen.  You can clean on the survey icon at 
the bottom of your screen to complete the short survey.  Your feedback assist us in doing quality 
feature programs.  We would love to hear from you on topics that you might think are of interest.  
Also, I’ll remind you of what Anthony told you at the beginning.  This program has been approved 
for continuing legal education credits in Colorado, Illinois, Iowa, Missouri, Nebraska, Tennessee, 
and Wisconsin.  A recording of this webcast is available tomorrow for watching and sharing, and 
once available, a link to the recording will be emailed to you, along with your Certificate of 
Attendance.  Feel free if anything pops in your mind regarding this webinar to contact Anthony or 
me by email or by phone, and thank you all for participating today.  On Wisconsin! 

 


